.
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the manager of the bill, if the gentleman
would be so kind as to respond.

Mr. Speaker, I have had communica-
tion over the past weekend from court
reporters of the Bankruptcy Court in the
Los Angeles area who have expressed
concern that they may have been, or
may now be, omitted from coverage for
retirement purposes under this bill.
Some of them have been working for 25
or 30 years, I understand that the span
is from 8 years to 40 years, in the Bank-
ruptcy Courts and with the reorganiza-
tion of the courts and the changes in the
law they are quite anxious that their
rights, if any, to retirement benefits and
their jobs will be protected and that they
will not be left out.

Would the gentleman explain whether
or not the bill covers that situation?

Mr. EDWARDS of California. Mr.
Speaker, will the gentleman from Cali-
fornia yield?

Mr. DANIELSON. I am pleased to

ield. .

y Mr. EDWARDS of California. This bill
on page 103 in section 219 which actual-
ly begins on page 102 does deal with
court reporters and it deals with them
in an equitable way. It provides court
reporters appointed or employed under
this section -shall be appointed or em-
ployed in accordance with all the stand-
ards and procedures applicable to ap-
pointments or employment under section
753 of this title. Here is the key phrase:
*shall be governed by the rules and reg-
ulations applicable to court reporters
appointed or employed under section 753
of this title.”

What this means is that the reporters
who are employed and those who will be
employed in the future will be employed
in the same way and be governed by the
same rules and regulations applicable to
court reporters in Federal district courts
and other Federal courts. They are pro-
vided appropriate protection.

Mr. DANIELSON. Mr. Speaker, I thank
the gentleman for that comment.

Is the gentleman able to say whether
that means a reporter who is employed
and has been for a period of time would
not automatically’ be terminated and
have to be rehired under some new rules?

Mr. EDWARDS of California. There is
never a guarantee of that. However,
what we did write into the bill was that
these reporters who are already working
for the bankruptcy judges, their employ-
ment will be subject to the applicable
rules and regulations that the Federal
district courts in general must comply
with. That is a lot of protection but that
Is as far as we were able to go.

Mr. DANIELSON. Would I be safe in

- understanding that a reporter who has

been employed for a period of years—I
mean by that a tried, tested, and proven
reporter who does a good job—can have

‘a reasonable expectation of continuing

his employment until his ordinary re-
tirement years may come about?

Mr. EDWARDS of California. The
gentleman from California is correct.
There is nothing in the bill that would
put such a court reporter in any kind of
peril as long as he or she is doing a
good job.

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010012-3

CONGRESSIONAL RECORD — HOUSE

Mr. DANIELSON. The rule of reason-
ableness would apply then, would that be
the idea?

Mr. EDWARDS of California. As usual,
the gentleman is correct. )

The SPEAKER pro tempore. The ques-
tion is on the motion offered by the gen-
tleman from California (Mr. EDWARDS)
that the House suspend the rules and
pass the Senate bill, S. 658, as amended.

The question was taken; and (two-
thirds having voted in favor thereof) the
rules were suspended and the bill, a
amended, was passed. :

A motion to reconsider was laid upon
the table. ‘

House Resolution 779 was laid on the
table.

CLASSIFIED INFORMATION CRIM-
INAL TRIAL PROCEDURES ACT

Mr. MAZZOLI. Mr. Speaker, I move to
suspend the rules and pass the bill (H.R.
4736) to establish certain pretrial and
trial procedures for the use of classified
information in connection with Federal
criminal cases, and for other purposes,
as amended. ‘

The Clerk read as follows:

H.R. 4736
Be it enacted by the Senate and House of

Representatives of the United States of

America in Congress assembled, That this

Act may be cited as the “Classified Informa-

tion Criminal Trial Procedures Act.”

TITLE I—PROCEDURES FOR DISCLOSURE
OF CLASSIFIED INFORMATION IN CRIM-
INAL CASES . .

PRETRIAL CONFERENCES

SEC. 101. At any time after the filing by the

_United States of an indictment or informa-

tion in a United States district court, any
party to the case may request a pretrial con-
ference to consider matters relating to classi-
flel Information that may arise in connec-
tion with the prosecution. Upon such a re-
quest, the court shall promptly hold a pre-
trial conference to establish a schedule for
any request for discovery of classified infor-
mation and for the implementation of the
procedures established by this tille. In addi-
tion, at such a pretrial conference the court
may consider any other matter which may
promote a fair and expeditious trial. No ad-
mission made by the defendant or by any at-
torney for the defendant at such a confer-
ence may be used against the defendant un-
less the admission is in writing and s signed
by the defendant and by the attorney for the
defendant.
PROCEDURES FOR DISCLOSURE OF CLASSIFIED
INFORMATION

SEC. 102. (a) (1) Whenever a defendant in
any Federal prosecution intends to take any
action to disclose or cause the disclosure of
classified information in any manner in con-
nection with such prosecution, the defend-
ant shall, before such disclosure and before
the trial or any pretrial hearing, notify the
court and the attorney for the United States
of such intention and shall not disclose or
cause the disclosure of such information
unless authorized to do so by the court in
accordance with this title. Such notice shall
include & brief description of the classified
information that is the subject of such
notice.

(2) (A) Within ten days of recelving a no-
tification under paragraph (1), the United
States, by written petition of the Attorney
General, may request the court to conduct
& proceeding to make all determinations
concerning the use, relevance, or admissibil-

~
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1ty of the classified information at issue that
would otherwise be made during the trial or
& pretrial hearing. Upon such a request, the
court shall conduct such a proceeding.

(B) Any proceeding held pursuant to a re-
quest under subparagraph (A) (or any pore
tion of such proceeding specified in the
request of the Attorney General) shall be
held In camera if the Attorney General certi-
fies to the court in such petition that a
public proceeding may result in the dise
closure of classified information.

(C) If a request for a proceeding tinder
this subsection is not made within ten days
or if, at the close of such a proceeding, the
determination of the court regarding the use,
relevance, or admissibility of the classified
information at issue is favorable to the de-
fendant, the court shall authorize the de-
fendant to disclose or cause the disclosure

" of the classified information at the trial or

at any pretrial hearing, but such disclosure
may not be made before the time for the
~United States to appeal such determination
under section 108 has expired. If the United
States takes such an appeal, such disclosure
may not be made until such appeal is decided.

(b) (1) Whenever a defendant in a Federal
prosecution intends to take any action to
disclose or cause the disclosure, during the
trial or any pretrial hearing, of any classified
Information and the defendant has not given
notice under subsection (a) (1) with respect
to such disclosure because the interest of the
defendant in such disclosure reasonably
could not have been anticipated before the
expiration of the time for giving such notice,
the defendant shall, before taking such ac-
tion, notify the court and the attorney for
the United States of such intention and shall
not disclose or cause the disclosure of such
information unless authorized by the court
to do so in accordance with this title. Such
notice shall include a brief description of the
classified information that is the subject of
such notice.

(2) (A) Within forty-elght hours of the re-
ceipt of a notification under paragraph (1),
the United States, by written petition of the
Attorney General, may request the court to
conduct a proceeding to make all determi-
nations concerning the use, relevance, or ad-
missibility of the classified information at
issue. Upon such a request, the court shall
conduct such a proceeding.

(B) Any proceeding held pursuant to a
request under subparagraph (A) (or any
portion of such proceeding specified in the
request of the Attorney General) shall be
held in camera if the Attorney General cer-
tifles to the court in such petition that a
public proceeding may result in the disclo-
sure of classified information.

(C) If a request for a proceeding under this
Subsection is not made within forty-eight
hours or if, at the close of such a proceed-
ing, the determination of the court regard-
ing the use, relevance, or admissibility of the
classified information at issue is favorable to
the defendant, the court, subject to the pro-
vislons of section 108, shall authorize the
defendant to disclose or cause the disclosure
of the classified information at the trial or
any pretrial hearing, but such disclosure may
not be made before the time for the United
States to appeal such determination under
section 108 has expired. If the United States
takes such an appeal, such disclosure may
not be made until such appeal is decided. In
any order of the court under this subsection
that is favorable to the defendant, the court
shall specify the time to be allowed the
United States to appeal such order under
section 108.

(¢) (1) At any time before or during trial
the United States, by written petition of the
Attorney General, may request the court to
conduct & proceeding to make all determina-
tions concerning the use, relevance, or ad-
missibility of classified information which
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timely action on the bill we would have
to postpone revisions in the controversial
bankruptey. judge retirement area. At
that time, however, the managers of the
measure pledged themselves to tackling
retirement pay in the near future, and

the bill before us today fulfills that .

promise.

S. 658 represents a balanced, equitable
approach to the retirement pay issue,
and moves us in the direction we must
move if we want to keep our experienced
and seasoned bankruptcy judges on the
benches. This legislation does not provide
these judges with preferential treatment,
but simply brings their handling up to
par with that for our other judges. In
fact, this bill adopts the retirement model
very similar to the one we gave our ap-
proval to last week for claims court
judges. Under current law, bankruptcy-
judges are not participants in the judicial
retirement system, and to my mind there
is no justification for this.

It is certainly true that bankruptcy
judges began as administrative employ-
ees of the courts, but over the years,
they have been called upon to assume a
steadily expanding judicial role. In the
1960's, for all intents and purposes they
became judges, although they retained
the title of referee. Then, eventually and
appropriately, the title was changed in
keeping with the change effected in the
bankruptey judges’ duties. Under the
current code enacted in 1979, the ad-
ministrative functions of the judges have
been eliminated, and they are full-blown
judges. It is time that, in terms of their
retirement pay, they were treated as
such.

It s also important to note that we
have altered the fashion in which our
bankruptcy judges are selected. Former-
ly, they were appointed by the district
courts. Now they are named by the Pres-
ident. Since we have, in effect, required
that our experienced judges change
horses in midstream and modified their
reasonable expectations, it only makes
sense to provide them with the incentive
to go on, in the form of improved re-
tirement pay. .

In closing, I believe this legislation
has been revised since we last deliber-
ated on it in ways which should make it
acceptable to the vast majority of the
Members of this House. It was endorsed
by the Judicial Conference this spring,
and has the support of our bankruptcy
* Judges. I think it is high time we up-
dated the retirement provisions for these
judges in order to make them commen-
surate with the greater mantel of re-
sponsibility we have asked them to bear.
I enthusiastically urge my colleagues to
give their strong backing to this bill.
Thank you, Mr. Speaker.

Mr. SENSENBRENNER. Mr. Speaker,
I yield myself such time as I may con-
sume.

Mr. Speaker, the gentleman from Cali-
fornia (Mr. Epwarps) has done a thor-
ough and a comprehensive review of
Senate bill 658 which makes technical
changes to the Bankruptcy Code.

Seven weeks ago I led the opposition
to a similar motion to suspend the rules
on this legislation because of my oppo-
sition to not only a pay raise for bank=-
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ruptcy judges but also due to the fact-

that the bill under suspension of the
rules at that time contained what I
thought was an unconscionably large in-
crease in pensions, not only for the
judges who would be reappointed by the
President in 1984 but also those judges
who would not be reappointed by the
President at that time.

Since then, the pension provisions
have been worked out so that my ob-
jections have been met and I am pleased
to support the motion to suspend the
rules that have been given to the House
today by the gentleman from California
(Mr. EDWARDS) .

I believe that the changes that have
been made in the last 7 weeks go a long
way to establishing a uniform pension
system for article I judges so that judges
of the bankruptcy court would not be
under one pension system,:judges of the
Tax Court under & different pension sys-
tem, and judges of the Court of Claims
and other article I courts under a-third
pension system. Consequently, my ob-
jections to this motion have been met.
I am pleased to support the motion of
the gentleman from California (Mr,
Epwarps) and I would like to commend
that gentleman for his efforts in work-
ing out these difficulties with the bill.

At this time I yield 2 minutes to the
gentleman from Illinois (Mr. HYDE).

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Speaker, I am pleased
to note that the problem which caused
this bill to be defeated on suspension
once before has been rectified, and that
we will have the opportunity today to
bring this legislation one step closer to
enactment. .

I support S. 658 because I believe it
makes positive improvements to the
Bankruptcy Reform Act passed in 1978.
As some of you know, the Reform Act
created two principal methods of per-

“sonal bankruptcy. First, it modernized

the traditional straight bankruptcy une-
der chapter 7. That is the mechanism
most of us are familiar with: Add up
your assets, subtract your liabilities and
your exemptions, and distribute what is
left, secured creditors first.

It also created an important repay-
ment plan under chapter 13. In the
long run, it is this chapter which, I be-
lieve, will prove to be a major boon to
creditors. It is designed to permit a
moderately salaried debtor, with few
tangible assets other than his home or
car, to pay back his creditors under a
plan approved and supervised by the
bankruptcy court.

Some of you, though, may be aware
of problems which have developed with
regard to the court’s interpretation of
the debtor’s “good faith” in proposing
his repayment plan. Since the act be-
came effective a year ago, there have heen
several instances in which bankruptcy
judges have given their approval to plans
which offered the bare minimum to
creditors—that is, an amount equal to
what they would have received under
straight bankruptcy in chapter 7. That
was clearly not our intent when we con-
sidered the Bankruptcy Reform Act of
1978.
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‘An amendment I offered in subcoms-
mittee is designed to encourage judges
to look past the paper on which the plan
is written in order to determine what
constitutes “good faith.” We clearly in-
tend that all factors relating to the
debtor’s ability to pay—his salary level,
the nature of his debts—will be consid-~
ered before the repayment plan is ap-
proved. '

Also, you should know that under
chapter 13 as set forth in the 1978 act,
debts involving students loans are dis-
chargeable. This is not the case under
chapter 7. This oversight has.been recti-
fled in S. 658 and student loans are no
longer dischargeable under any provision
of the bill.

If we fail to pass this legislation today,
and are unable to bring it before the
floor under a rule in this Congress, we
will be forced to begin the process anew
in the next Congress. In the meantime,
token repayment plans, for example, as
well as student loans, will continue to
be handled in a manner inconsistent
with the intent of Congress.

I urge you to support this bill—your
constituencies will benefit far more from
its prompt passage than from its defeat.

-Mr. SENSENBRENNER. Mr. Speaker,
I yield such time as he may consume to
the gentleman from Illinois (Mr. Mc-
CLORY).

Mr. McCLORY. Mr. Speaker, I thank
the gentleman for yielding.

(Mr. McCLORY asked and was given
permission to revise and extend his re-
marks.)

Mr. McCLORY. Mr, Speaker, I was a
member of the subcommittee which
drafted the Bankruptcy Reform Act
which guided its way to enactment in the
last Congress. It was a huge piece of leg-
islation—139 pages in length to be ex-
act—and there have been many prob-
lems, despite the years of care in drafting
and creating it. This technical amend-
ments bill seeks to remedy many of the
oversights and gaps which have become
apparent since last October.

The Senate passed 8. 658 a year ago,
and the Judiciary Committee of the
House has been sculpting its version ever
since. An immense amount of time and
thought has been invested in the crea-
tion of this bill; it has almost universal
support among those who are impacted
by it. Even those are dissatisfled ,with
portions of it, or who did not have their
particular concerns addressed, have in-
dicated to me and to other members of
the subcommittee that. they would not
like to see its movement held up.

The only problem which caused some
concern involved the retirement system
which this bill provides for bankruptcy
Judges. .The concerns of my colleague
from Wisconsin (Mr. SENSENBRENNER)
have been met in this regard, and,
though a rule has been obtained, I can
see no reason why this legislation should
be delayed any longer. I urge its favora-
ble consideration.

Mr. EDWARDS of California, Mr.
Speaker, I yield such time as he may
consume to the gentleman from Cali- .
fornia (Mr. DANIELSON).

Mr. DANIELSON. Mr. Speaker, 1
would like to ask a question of the gen-
tleman from California (Mr. EDWARDS),
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has not been the subject of notice under
subsection (a)(1) or (b)(1). Upon such a
request, the court shall conduct such @&
proceeding.

(2) Any proceeding held pursuant to &
request under paragraph (1) (or any portion
of such proceeding specified in the request
of the Attorney General) shall be held in
camers if the Attorney QGeneral certifies to
the court in such petition that a public pro-

v ceeding may result in the disclosure of class-
ified information.

(8) If, at the close of & proceeding held

~ pursuant to this subsection, the determina-
tlon of the court regarding the use, rele-
vance, or admissibility of the classified
information at issue is favorable to the de-
fendant, the court, subject to the provisions
of section 106, shall authorize the defendant
to disclose or cause the disclosure of the
classified information at the trial or at any
pretrial hearing, but such disclosure may
not be made before the time for the United
States to appeal such determination under
section 108 has expired. If the United States
takes such an appeal, such disclosure may
not be made until such appeal is decided.
In any order of the court under this subsec--
tion that is favorable to the defendant, the
court shall specify the time to be allowed
the United States to appeal such order under
section 108.

(d) Upon receiving & request from the
United States for a proceeding under sube
saction (a) (2), (b)(2), or (¢) (1), the court
shall issue an order prohibiting the defend-
ant from disclosing or causing the disclosure
of the classified Information at issue pend-
ing conclusion of the proceeding.

(e) Before any proceeding is conducted
pursuant to & request by the United States
under subsection (a)(2), (b)(2), or {c) (1),
tho United States shall provide the defend-

. &nt with notice of the classified information
\ that 1s at issue. Such notice shall identify
the specific classified information at issue
whenever that information previously has
been made avallable to the defendant by the
¢ United States. When the United States has
not previously made the information avail-
able to the defendant, the information may.
bo described by generic category, in such
fomr as the court may approve, rather than
by identification of the specific information
of concern to the United States.

(£) During the examination of & witness
by & defendant in any criminal proceeding,
the United States may object to any question
or line of inquiry that may require the .wit~
ness to disclose classified information not
previously found to be admissible in accord-
ance with the procedures established by this
title. Upon such an objection, the court shall
take such action to determine whether the
Tesponse 1s admissible as will safeguard
against the disclosure of any classified infor.
mation. Such action may include requiring
the United States to provide the court with
@ profier of the response of the witness to the
question or line of inquiry anticipated by the

, United States and requiring the defendant
to provide the court with & profter of the
nature of the information sought to be
elicited.

ALTERNATIVE PROCEDURE F'OR DISCLOSURE OF
CLASSITIED INFORMATION
8ne. 103. (a) Upon any determination by
the court authorizing the disclosure of spe-
cific classified information under the pro-
cedures established by section. 102, the
United States may move that, in lieu of the
$dlsclosure of such specific classified informa-
tion, the court order—

. - (1) the substitution for such classified in-
formation of a statement admitting relevant
ffacts that the specific classified information
ould tend to prove; or .

(2) the substitution for such classified in-

formation of & summary of the specific classi~
fied information.
The court shall grant such a motion of the
United States if it finds that the statement
or summary will provide the defendant with
substantially the same abllity to make his
defense as would disclosure of the specific
classified information. The court shall hold &
hearing on any motion under this section.
Any such hearing shall be held in camers at
the request of the Attorney General,

(b) The United States may, in connection
with & motion under subsection (&), submit
to the court an affidavit of the Attorney Gen-
eral certifying that disclosure of the classi-
fled information would cause identifiable
damage to tlie national security of the United
States and explaining the basis for the classi-
fication of such information. If so requested
by the United States, the court shall exame
ine such affidavit in camera and ex parte.

SEALING OF RECORDS OF fN CAMERA PROCEEDINGS

SEC. 104. If at the close of an in camers
proceeding under this title (or any portion
of & proceeding under this title that is held
in camera) the court determines thet the
classified information at issue may not be
disclosed or elicited at the trial or any pre-
trial hearing, the record of such in camers
proceeding shall be sealed and preserved by
the court for use in the event of an appeel.

PROHIBITION ON DISCLOSURE OF CLASSIFIED IN-
FORMATION BY DEFENDANT, RELIEF FOR DR~
FENDANT WHEN UNITED STATES OPPOSES DiSe
CLOSURE

Skc. 105. (a) Whenever the court denfes &
motion by the United States that it issue an
order under section 103(a) and the United
States files with the court an afidavit of the
Attorney General objecting to disclosure of
the classified information at issue, the court
shall order that the defendant not disclose
or cause the disclosure of such information.

(b) Whenever & defendant 18 prevented by
an order under subsection (&) from disclos-
ing or causing the disclosure of classifled
information, the court shall dismiss the in-
dictment or information; except that, when
the court determines that the interests of
Justice would not be served by dismissal of
the indictment or information, the court
shall order such other action, in lleu of dis-
missing the indictment or information, as
the court determines is eppropriate. Such
action may include—

‘(1) dismissing specified counts of the in-
dictment or information;

(2) -finding against the United States on
any issue as to which the excluded classified
information relates; or

(3) striking or precluding all or part of

- the testimony of & witness.

FAILURE OF DEFENDANT TO PROVIDE PRETRIAL
NOTICE

Sec. 108. If & defendant falls to comply
with the notice requirements of subsection
(a) or (b) of section 102 and the court findg
that the defendant’s need to disclose or cause
the disclosure of the classified information
at issue reasonably could have been anticl~

" pated before the expiration of the time for
giving such mnotice under such subsection,
the court may prohibit the defendant from
disclosing or causing the disclosure of such
classified information during trial and may
prohibit the examination by the defendant
of any witness with respect to any such
information.

RECIPROCITY; DISCLOSURE BY THE UNITED STATES
OF REBUTTAL EVIDENCE

8ec. 107. (a) Whenever the court deter-
mines, in accordance with the procedures
prescribed in section 102, that classified in-
formation may be disclosed in connection

™\

with & criminal trial or pretrial hearing or
issues an order pursuant to section 103(a).,
the court shall— :

(1) order the United States to provide the
defendant with the information 1t expects to
use to rebut the particular classified infore
mation at issue; and

(2) order the United States to provide the
defendant with the name and address of any
witness it expects to use to rebut the partic-
ular classified information at issue if, taking
into account the nature and extent of the
defendant’s disclosures, the probability of
harm to or intimidation or bribery of a wit-
ness, and the probability of identifiable harm
to the national security, the court deter-
mines that such order is appropriate,

(b) If the United States falls to comply
with an. order under subsection (a), the
court, unless it finds that the use at trial of
information or & witness reasonably could
not have been anticipated, may exclude any
evidence not made the subfect of a required
disclosure and may prohibit the examination
by the United States of any witness with re-
spect to such information. .

{c) Whenever the United States requests
8 pretrial proceeding under section 102, the
United States, upon request of the defend-
ant, shall provide the defendant with a bill
of particulars as to the portions of the in-
dictment or information which the defend-
ent tdentifies as related to the classified in-
formation at issue in the pretrial proceed-
ing. The bill of particulars shall be provided
before such proceeding.

(d) The provisions of this section shall not
apply to classified information provided by
the United States to the defendant pur-
suant to a discovery request, unless the court
determines that the interests of fairness so
require. .

APPEALS BY THE UNITED STATES

Sec. 108 (a) The United States may appeal
to a court of appeals before or during trial
from any deciston or order of a district court
in a criminal case requiring or authorizing
the production, disclosure, or use of classified
information, imposing sanctions for nondis-
closure of classified information, or denying
the issuance of a protective order sought by
the United States to prevent the disclosure
of classified information, if the Attorney
General certifies to the district court that
the appeal Is not taken for purpose of delay.

(b) (1) If an appeal under this section is
taken before the trial has begun, the appeal
shall be taken within ten days after the date
of the decision or order avpealed from, and
the trial shall not commence until the ap-
peal 18 decided.

(2) If an appeal under this section is taken
during the trial, the trial court ghall ad-
journ the trial until the appeal is resolved,
and the court of appeals (A) shall hear argu-
ment on such appeal within four days of the
adjournment of the trial, (B) may dispense
with written briefs other than the support-
ing materials previously submitted to the
trial court, (C) shall render its decision
within four days of argument on appeal, and
(D) may dispense with the issuance of a
written opinion in rendering its decision.

(¢) Any appeal and decision under this
section shall not affect the right of the de-
fendant., in a subsequent appeal from a
judgment of conviction, ¢to claim as error
reversal by the trial court on remand of &
ruling appealed from during trial.

PROTECTIVE ORDERS; DISCOVERY; INTRODUCTION
OF EVIDENCE

Sec. 109. (a) Upon motion of the United
States, the court shall issue an order to pro-
tect against the disclosure of any classified
information disclosed by the United States
to any defendant in any criminal case in &
district court of the United States.
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(b) Whenever the court determines pur-
suant to rule 16 of the Federal Rules of
Criminal Procedure that the-defendant is
entitled to discover or inspect documents or
materials containing classified information,
the court shall authorize the United States
to delete classified information from the
documents or materials to be made available
to the defendant, to substitute a summary
of the classified information, or to substitute
a statement admitting relevant facts that
the classified information would tend to
prove, if the court finds that such action
will provide the Hefendant with substan-
tially the same ability to prepare for trial or
make his defense as would disclosure of the
specific classified information. The court
may permit the United States to make & re-
quest for such authorization in the form
of a written statement to be inspected by
the court alone. If the court enters an or-
der granting rellef following such an ex
parte showing, the entire text of the state-
ment of the United States shall be sealed
and preserved in the records of the court
to be made avallable to the appellate court
in the event of an appeal.

(¢) Writings, recordings, and photographs
containing classified information may be ad-
mitted into evidence without change in their
classification status.

(d) When a writing or recorded statement
(or a part thereof) is introduced into evi-
dence by the United States, the court, upon
motion of the defendant, may require the
United States at that time to introduce any
other writing or recorded statement (or any
other part of the statement introduced)
which ought in fairness to be constdered con-
temporaneously with the statement intro-
duced and which is relevant to the defend-
ant’s case. If such other writing or recorded
statement, or such other part, contains
classified information, the court, at the re-
quest of the United States, shall conduct
the hearing on the defendant's motion in
camera. If, at the conclusion of such hear-
ing, the court requires the United States to
introduce classified information, the pro-
cedures of section 103 shall apply.

(e) The United States may notify the
court and the defendant before trial if it
intends to introduce during the trial only
a part of a writing or recorded statement
containing classified information. Upon such
notification, the court shall conduct, before
the trial, an in camera proceeding to make
the determinations required by section 109

(d).
SECURITY PROCEDURES -

Sec. 110. (a) Within one hundred and
twenty days.of the date of the enactment
of this Act, the Chief Justice of the United
States, in consultation with the Attorney
General and the l?lrector of Central In-
telligence, shall prescribe rules establishing
procedures for the protection agalnst unau-
thorized disclosure of any classified infor-
mation in the custody of the United States
district courts, courts of appeals, or Supreme
Court. Such rules, and any changes in such
rules, shall be submitted to the appropriate
committees of Congress and shall become
effective forty-flve days after such submis-
slon. -

(b) Until such time as rules under sub-
section (a) first becothe effective, the Fed-
eral courts shall in each case involving classi-
fled information adopt procedures to pro-
tect against the unsuthorized disclosure of
such information.

IDENTIFICATION OF INFORMATION RELATED TO
THE NATIONAL DERENSE

Sec. 111. In any prosecution in which the
United States must establish as an element
of the offense that material relates to the
national defense or constitutes classified in-
formation, the United States shall notify the
defendant, at the time of the pretrial con-
ference or, if no such conference is held,
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at a time before trial specified by the court,

of the portions of the material that it rea-

sonably expects to rely upon to establish

such element of the offense.

FUNCTIONS OF ATTORNEY GENERAL MAY BE EX-
ERCISED BY DEPUTY ATTORNEY GENERAL AND
A DESIGNATED ASSISTANT ATTORNEY GENERAL

SEc. 112. The functions and duties of the
Attorney General under this title may be
exercised by the Deputy Attorney General
and by an Assistant Attorney General des-
ignated by the Attorney General for such
purpose and may not be delegated to any
other official. . :

DEFINTTION

Sec. 113. As used in thisi title, the term
“classifled information” means information
or material that is designated and clearly
marked or clearly represented, pursuant to
the provisions of a statute or Executive order
(or a regulation or order issued pursuant to
a statute or Executive order), as information

requiring a -specific degree of protection.

against unauthorized disclosure for reasons
of national security or any Restricted Data,
as defilned in section 11 y: of the Atomic

.Energy Act of 1954 (43 U.S.C. 2014(y)).

TITLE I1--GUIDELINES AND REPORTS

GUIDELINES PRESCRIBED BY, THE ATTORNEY
" GENERAL

Sec. 201. Within ninety days of the date
of the enactment of this Act, the Attorney
General shall issue guidelines specifying the
factors to be used by the Department of Jus-
tice in deceding whether to prosecute a vio-
lation of Federal law in which there is a
possibility that classified information will be
disclosed. Such guidelines shall be promptly
transmitted to the appropriate committiees
of the Congress. 7
ANNUAL REPORT TO CONGRESS BY THE ATTORNEY

GENERAL .

Sec. 202. The Attorney General shall re-
port to the Select Committee on Intelligence
of the Senate, the Permanent Select -Com-
mittee on Intelligence of the House of Rep-

. resentatives, and the chairmen and ranking

minority members of the Committees on the
Judiciary of the Senate and the House of
Representatives once each year concerning

" the operation and effectiveness of this Act.

Such report shall include summaries of those
cases in which a decision not to prosecute
or not to continue a prosecution was made
because of the possibility that classified in-
formation would be disclosed.
TITLE III—EFFECTIVE DATE

SEc. 301. The provisions of this Act shall
become effective upon the date of the en-
actment of this Act, but shall not apply to
any prosecution in which an indictment or
information was filed before such date.

The SPEAKER pro tempore. Is a
second demanded? ‘

Mr. McCLORY. Mr. Speaker, I de-
mand a second.

The SPEAKER pro tempore. Without
objection, a second will: be considered
as ordered.

There was no objection.

[ 1430

The SPEAKER pro tempore. The gen-
tleman from Kentucky ‘(Mr. MAzzoLy)
will be recognized for 20 minutes, and
the gentleman from Illinois (Mr. Mc-
CLory) will be recognized, for 20 minutes.

The Chair now recognizes the gentle-
man from the Commonwealth of Ken-
tucky (Mr. MazzoLi).

Mr. MAZZOLI. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I move to suspend the
rules and consider the bill (H.R. 4736)
which responds to a phenomenon cur-

r
>

September 22, 1980

rently threatening both the fair admine
istration of justice and the effective
operation of our intelligence services.

The phenomenon has come to be called
“graymail.” Graymail occurs. when
the Government is prevented from ini-
tiating a prosecution or is forced to dis-
miss a pending prosecution because of
its fear that the defendant will disclose
or cause the disclosure of classified in-
formation during trial. .

This phenomenon is not limited to
espionage prosecutions. Graymail can
also occur—indeed, it has occurred—in
naroctics and murder trials, as well as .
in cases involving the prosecution of
Government officials and businessmen.

In its worst extent graymail ap-’
pears when a defendant threatens to
disclose any and all classified informa-
tion in his possession, whether or not it
is related to the issues of the case,
Graymail may also mean nothing
more than that a defendant is exercis=
ing his legitimate rights to defend him-
self through the use of relevant and ad-
missible classified information.

In either instance, however, the result
may be the same: A criminal case is
terminated prematurely, justice is not
done, and public confidence in our
posecutional authorities is lessened.

H.R. 4736 is intended to insure that
classified information which bears no
possible relationship to the issues in a
criminal trial is not disclosed. It is also
intended to insure that classified infor-
mation that the relevant to the defend-
ant’s case will be identified prior to trial,
before it is publicly revealed, so that the
Government can make an informed de-
cision in determining whether or not the
benefits of prosecution will outweigh
the harm stemming from public dis-
closure of such information.

The heart of the bill is its require=-
ment that a criminal defendant notify
the court and the Government before
trial of any intention to disclose or

_cause the disclosure of classified infor-

mation during trial, The Government
may then obtain, prior to trial and in
camera a ruling on the relevance or
admissibility of the information and
may take an interlocutory appeal from
an adverse decision. It is to be empha-
sized that the bill does not alter the
existing standards for determining rele-
vance or admissibility.

In some instances, if the court makes
the specific determination that to do so
would provide the defendant with sub-
stantially the same ability to make his
defense, the court may order that a
specific item of classified information be
replaced by a summary thereof or a
stipulation to the facts such information
tends to prove. The bill also requires the
Government to provide the defendant
with pretrial notice of the evidence it
intends to use to rebut the information
furnished in advance by the defendant.

Title II of the bill is directed at they
preindictment stage of the criminal
process.. It is intended to insure that the -
executive branch has its own house in °
order and that the initial decisions on®
whether to seek an indictment in a case 7
where classified information is likely to\ -
arise is made pursuant to established
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criteria and after all the consequences
of a decision have been carefully con-
sidered. Thus title II directs the Attor-
ney General to promulgate guidelines to
be used by the Department of Justice
in deciding whether or not to prosecute
a case In which there is a possibility
that classified information will be dis-
closed. In addition, the Department of
Justice must report annually to the In-
telligence Committees on the operation
of the act. The report must include
summaries of those cases which were
not pursued because of the possibility
that classified information would be dis~
closed. The Judiciary Committee amend-
ment, on which there is agreement,
would extend this reporting to the
chairmen and ranking minority mem-
bers of the Judiciary Committees of both
Houses.

Title IIT of the bill provides that the
bill will become effective upon enacte
ment, except that the new procedures
shall not apply to any prosecution for-
mally begun before the date of enact-
ment.

Mr. Speaker, this bill was reported
unanimously by both the Intelligence
Committee and the Judiciary Committee.
A similar bill was also reported unani-
mously by the Senate Judiciary Commit-
tee and passed the Senate without any
opposing votes. The members and staff
of these committees have spent many
hours attempting to carefully craft this
legislation so that, without impinging on
the rights of criminal defendants, it will
enable the Government to more effec~
tively prove cases involving classified in-
formation. We have worked very closely
with Senator BIDEN, Senator KENNEDY,
and Assistant Attorney General Hey-
mann and their able staffs, as well as
with Interested members of the Defense
Bar and groups such as the ACLU and
the American Bar Association.

I am proud to say that all these intere
ested parties support the legislation, and
I urge its adoption.

Mr. McCLORY. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. McCLORY asked and was given
permission to revise and extend his re-
marks.)

Mr. McCLORY. Mr. Speaker, I rise in
support of H.R. 4736, the Classified In-
formation Criminal Trial Procedures
Act. This legislation would provide a de-
finitive structure to what is currently a
chaotic and hazy situation when classi-
fied information becomes a matter of im-
partance in a criminal prosecution.

Mr. Speaker, the problem of gray-
mail is presented when the Govern-
ment must chose between dismissing a
criminal prosecution or facing the poS-
sible court ordered disclosure at trial of
sensitive, classified national security in-
formation. The major impediment to
solving this problem is lack of clarity as
to the legal relevance in a criminal trial
9t an individual piece of classified infor-
mation. Sometimes a defendant will at-
mpt to blackmail the Government
ito dismissing a case by threatening to
isclose certain classified matters at
trial. At other times, classified informa-
tion is, indeed, relevant to & legitimate
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defense to a criminal charge, but the
Government has no recourse to a legisla-
tive mechanism for ameliorating the
Government’s difficulty.

H.R. 4736 provides a well reasoned, -

delicately balanced solution to this ex-
tremely complex problem.

H.R. 4736 would establish a mechanism
whereby legal issues in a criminal prose-
cution relating to classified information
would for the most part be resolved prior
to trial. Closed, in camera hearings would
be held by the court, so that only those
bits of evidence which the judge rules,
in advance, to be relevant to the defense
would be admissible., However, in order
to provide reasonable flexibility for the
defendant classified issues which he
could not have anticipated prior to trial
can be likewise dealt with on an in cam-
era basis during the trial itself.

The net result of these procedures is
to allow the Government certainty as to
what classified information will have to
be released at trial and thereby permit
the Government to aggressively prose-
cute violations of the Federal criminal
laws without having to endanger our na-
tional security.

Mr. Speaker, I urge the House to pass
"H.R. 4736. .

Mr. Speaker, I am happy to yield such
time as he may consume to the gentle-
man from Ilinois (Mr. HYDE).

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Speaker, I thank my
friend, the gentleman from Illinois, for
yielding.

Mr. Speaker, just last week criminal
trials began here in Washington for two
high Government officials involved sev-
eral years ago in Watergate: W. Mark
Felt and Edward F. Miller Their supe-
rior, former FBI Director L. Patrick
Grey, has yet to come to trial. The reason
these trials have taken so long to com-

mence is due in part to the continuing

controversy over greymail.

Very simply, greymail has come to
represent an attempt by a criminal de-
fendant to delay prosecution or have
charges against him dropped altogether
as a result of his claim that he will seek

-disclosure of classified materials as part

of the defense. Legislation designed to
streamline this process has been bounc-
ing around Congress for a number of
years and & two-thirds vote today would
g0 a long way to achieving enactment be-
fore the Congress closes its doors for this
year. :

The bill requires that a criminal de-
fendant give notice of his intention to
use classified material in his defense at
trial. Having done this, the Government,
would be entitled to a private, in camera
adversary proceeding before a Federal
Jjudge. Once this hearing has been con-
cluded, the judge would then be em-
powered to either bar disclosure of the
material or permit disclosure of some or
all of it. If the Government is dissatisfied
with the judge’s decision, it may im-
mediately take an interlocutory appeal
to the appropriate appellate court.

This is a bill which has the support of
both the Department of Justice, the FBI,
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and the ACLU. It is a bill which I have
supported continuously since its intro-
duction and which deserves passage.

During committee consideration, I
joinéd my. colleague from Virginia (Mr.
BUTLER) in expressing my concern that
certain provisions of the bill seemed to
require that the Department of Justice
file an annual report on its progress to
both the Intelligence and the Judiciary
Committees of the House and Senate. It
was my feeling then, and I am pleased to
say that the committee report now clari-
fies my concerns, that any reporting obli-
gation should be limited to a statistical
report on the progress of the bill and
should address intself to no classified
materials. It is my understanding that
the chairman of the subcommittee, Mr.
Epwarbs, agrees with this interpretation.

Mr, BUTLER is satisfied, as am I, and I
therefore endorse this legislation and
urge my colleagues to do likewise.

Mr. MAZZOLI. Mr. Speaker, I yield
such time as he would desire to the gen-
tleman from California (Mr. EDWARDS) .

Mr. EDWARDS of California. Mr.
Speaker, I thank the gentleman from
Kentucky for yielding. .

First of all, I would like to complement
the floor manager of this bill, the gentle-
man from Kentucky, and the other mem-
bers of the House Permanent Select
Committee on Intelligence on the excel-
lent job they did in drafting this legisla-
tion. The Intelligence Committee spent
months working closely with the Justice
Department, the intelligence commu-
nity, the defense bar, and other inter-
ested groups to develop legislation in this
area. :

In its own consideration of the legisla-
tion, it became immediately apparent to
the Judiciary Committee that there was
& remarkably broad range of support for
the bill. That range of support I think
indicates how well the Intelligence Com-
mittee balanced all of the competing in-
terests at stake in this bill.

I do not always see eye to eye with my
colleagues on the House Intelligence
Committee, particularly in areas where
fundamental constitutional rights could
be affected. In this case, important sixth
amendment rights of confrontation and
compulsory process were closely entwined
with virtually every aspect of this bill.

But the proper balance between the
needs of national security and constitu-
tional guarantees was struck by the In-
telligence Committee. The unanimous
vote in the Judiciary Committee is a fur-
ther indication that this bill deserves the
support of this body.

The bill {s a lawyer-like response to a
series of delicate legal problems. It is pri-
marily & procedural bill, It does not at-
tempt to alter substantive rights or to
change the rules of evidence or criminal
procedure. It is & workable solution to the
graymail dilemma and as such I think
deserves the support of the House.
® Mr. BOLAND. Mr., Speaker, I rise in
strong support of H.R. 4736, the Classi-
fled Information Crimina}l Trial Proce-
dures Act. It is g carefully crafted
effective solution to the graymail prob-
lem which has burdened our criminal
Jjustice system for several Yyears,
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The gist of the problem is that there
now exists no uniform procedural
mechanism enabling the Government to
determine, pretrial, what classified infor-
mation will be disclosed during trial.
Without such knowledge, a decision on

whether to prosecute a case involving * N
>" BEc. 1. (a) “Classified information”, as

classified information is at best a
guessing game and a decision not to
prosecute—based on fear of the
unknown—is the likely result.

H.R. 4736 will enable the Government
to make an informed decision in such
cases and result in both the better
administration of justice and fewer
unnecessary disclosures of classified
information. These results will be
achieved without impinging. on the
rights of criminal defendants.

The wide-ranging bipartisan support
which H.R. 4736 commands is perhaps
the best evidence that the problems it
addresses are real and immediate and
that the manner in which it addregses
them is correct. The bill is supported
by the CIA and the ACLU, by the Jus-
tice Department and the Center for
National Security Studies. It has been
endorsed by the American Bar Associa-
tion. It was reported without a dissent-
ing vote by both the Judiciary Committee
and the Intelligence Committee.

Such a coalescence of support also
attests to the skill and dedication
brought to this endeavor by the mem-
 bers and staff of the Intelligence and

Judiciary Committees, and those with
whom they worked closely in the Senate
and Department of Justice. .

The gentleman from Kentucky (Mr.
Mazzorl) has worked particularly long
and hard on this measure, as have the
gentlemen from Illinois (Mr. MURPHY,
Mr. McCrory, and Mr. Hype), and
the gentleman from California: (Mr.
Epwarps). I commend them for their
efforts and urge your support for this
important legislation which is the prod-
uct of their labors.® ’

) 0 1440

Mr. MAZZOLI. Mr. Speaker, I yield
back the balance of my time.

.The SPEAKER pro tempore. The
question is on the motion offered by the
gentleman from Kentucky (Mr. Maz-
zoLr) that the House suspend the rules
and pass the bill, HR. 4736, as amended.

The question was taken; and (two-
thirds having voted in favor thereof).
the rules were suspended, and the billj
as amended, was passed.

A motion to reconsider
the table.

Mr. MAZZOLI. Mr. Speaker, I ask
unanimous consent that the Permanent
Select Committee on Intelligence, be
_discharged from further consideration
of the Senate bill (S. 1482) to provide
certain pretrial, trial, and appellate pro-
cedures for criminal cases involving clas-
sified information, and ask for its im-
mediate consideration in the House.

b u’fhe Clerk read the title of the Senate

The SPEAKER pro tempore. Is there
objection to the request of the gentle-
man from Kentucky?

There was ho objection.

The Clerk read the Senate bill, as
follows:

;qas laid on
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Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Classified Informae-
tion Procedures Act”. -

- ’ DEFINITIONS:

used in this Act, means any information or
material that has been determined by the
United ‘States. Government pursuant to an
Executive order, statute, or regulation, to
require protection against unauthorized dis-
closure for reasons of national security and
any restricted data, as defined In section
2014(y) of title 42, United States Code.

(b) “National security”, as used in this Act,
means the national defense and foreign rela-
tions of the United States. |

PRETRIAL CONFERENCE

Sec. 3, At any time after the filing of the
indictment-or information, any party may
move for a pretrail conference to consider
matters relating to classified information
that may arise in connection with the prose-
cution. Following such motion, or on its own
motion, the court shall promptly hold a pre-
trial conference to establish the timing of re-
quests for discovery, the provision of notice
required by section 5 of this Act, and the
initiation of the procedure established by sec-
tion 6 of this Act. In addition, at the pretrail
conference the court may consider any other
matters which relate to classified information
3,‘:1:{““ may promote a fair and expeditious

PROTECTIVE ORDERS

Sec. 8. Upon request of the Government,
the court shall issue a protective order to
guard against the compromise in connection
with a prosecution by the ‘United States of
any classified material,

DISCLOSURE OF CLASSIFIED INFORMATION TO
DEFENDANTS

Sgc. 4. The court may authorize the Gove
ernment to delete specified items of classified
information from documents to be made
avallable to the defendant, to substitute &
summary of the information for such classi-
fied documents, or to substitute a statement
admitting relevant facts that the classified
information would tend to; prove. The Gov-
ernment’s motion requesting such authoriza-
tion. and materials submitted in support
thereof shall, upon request of the Govern-
ment, be considered by the court in camera
and not disclosed to the defendant.

NOTICE OF DEFENDANT’S INTENTION. TO DISCLOSE
CLASSIFIED INFORMATION

Skc. 5. (8) Notice by Defendant —1If o de-

-fendant reasonably expects to disclose or to

cause the disclosure of classified information
in any manner in connection with any trial
or pretrial proceeding involving the criminal
prosecution of such defendant, the defendant
shall, within the time specified by the court
or where no time 1s specified within thirty
days prior to trial, notify the attorney for
the Government and the court in writing.
Whenever & defendant learns of additional
classified information he reasonably expects
to disclose at any such proceeding, he shall
notify the attorney for the Government and
the court in writing as soon as possible there-
after. Such notice shall include & brief de-
scription of the classified information. No de-
fendant shall disclose any information known
or believed to be classified in connection with
& trial or pretrial proceeding until notice has
been given under this subsection until the
Government has been afforded a reasonable
opportunity to seek a determination pursuant
to the procedure set forth in section 6 of this

Act, and until the time for the Government,

to appeal such determination under section
7 has expired or any appeal under section 7
by the Government is decided.

(b) FAILURE TO ComrPLY.~If the defendant

. er than
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fails to comply with the requirements of
subsection (a) the court may preclude dis-
closure of any classified information not made
the subject of notification and may prohibit
the examination by the defendant of any wit-
ness with respect to any such information.

PROCEDURE FOR CASES INVOLVING CLASSIFIED
INFORMATION

SEc. 6. (8) MOTION Fror HEARING.—After the
United States receives notification pursuant
to section 5 or otherwise learns of any classi-
fled information that the defendant may dis-
close or cause to be disclosed at a trial or
pretrial proceeding, the Government may,
within the time specified by the court, move
for a hearing concerning any such informa-
tion. In connection with its motion, the Gov-
ernment may submit the classified informa-
tion along with an explanation of the basis
for the classification to the court for its ex-
amination in camera and shall provide the
court with an affidavit of the Attorney Gen-
eral, the Deputy Attorney General, or 8 desig-
nated Assistant Attorney General certifying

_that the information is classified. The hear-

ing, or specified portion thereof, shall be held
in camera whenever the Government certifies
that & public proceeding may result in the
compromise of classified information.

(b) HeariNG.—(1) Prior to the hearing, the
Government shall provide the defendant with
notice of the information that will be at is-
sue. This notice shall identify the specific.
classified information that will be at issue
whenever that information has previously
been made available to the defendant in cone
nection with the pretrial proceedings. The
Government may describe the information by
generic category approved by the Court rathe
identifying the specific information
of concern to the Government when the Gov-
ernment has not previously made the infor-
mation available to the defendant in connec-
tion with the pretrial proceedings.

(2) Following a hearing, the court shall de-
termine whether and the manner in which
the information at issue may be used in a
trial or pretrial proceeding. As to each item
of classified Information, the court shall set
forth In writing the basis for its determina~
tion. Where the Government’s motion under
subsection (a) is filed prior to the trial or
pretrial proceeding, the court shall rule prior
to the commencement of the relevant proe

ceeding.

(4) (A) If the court determines that the
information may not be disclosed or elicited
at 8 pretrial or trial proceeding the record
of the hearing shall be sealed and preserved
by the Government in tha event of an appeal.
The defendant may seek reconsideration of
the court’s determination prior to or during
trial.

(B) In lteu of authorizing disclosure of
the specific classified information, the court
shall, if it finds that the defendant’s right
to a falir trial will not be prejudiced, order—

(1) substitution of a statement admitting
relevant facts that the specific classified in-
formation would tend to prove, or

(1) substitution of a summary or portion
of a specific classified information.

(C) If the court determines that these ale
ternatives to full disclosure may not be used
and the Government provides the court with
an affidavit of the Attorney General, Deputy
Attorney General, or designated Assistant At-
torney General objecting to disclosure of the
information, the court shall issue any order
which is required in the interest of justice.
Such an order may include, but need not be
limited to an order— i 2

(i) striking or precluding all or -part of
the testimony of a witness; or s

(i) declaring a mistrial; or

(111) finding against -the Government on
any issue as to which the evidence relates;
or

(iv) dismissing the actlon, with or without
prejudice; or
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(v) dismissing specified counts of the ine
dictment against the defendant.
Any such order shall permit the Government
to avoid the sanction for nondisclosure by
agreeing to permit the defendant to disclose
the Information at the pertinent trial or
pretrial proceeding. The Government may
exercise its right to take an interlocutory
appeal prior to determining whether to per«
mit disclosure of any classified information.

(¢) Reciprocrry.~Whenever the court
determines pursuant to subsection (b) that

- classified information may be disclosed in
connection with a trial or pretrial proceed-
ing, the court shall, unless the interest of
fairness does not so require, order the Gov-
ernment to provide the defendant with the

classified information. The court may place
the Government under a continuing duty
to disclose such rebuttal information. If the
Government falls to comply with 1ts obligae
tion under this subsection, the court may ex-
clude any evidence not made the subject of
a required disclosure and may prohibit the
examination by the Government of any wite
nes with respect to such information.
INTERLOCUTORY APPEAL
8ec. 7. (a) An interlocutory appeal by the
United States taken before or after the de-
fendant has been placed in jeopardy shall
le to & court of appeals from a decision or
order of & district court in a criminal case
requiring the disclosure of classified infor-
mation, imposing sanctions for nondisclo-
sure of classified information, or refusing &
protective order sought by the United States
to prevent the disclosure of classified
information.
(b) An appesal taken pursuant to this sece
tion either before or during trial shall be
expedited by the court of appeals. Prior to
trial, an appeal shall be taken within ten
v days after the decision or order appealed
1from and the trial shall not commence untit
" the appeal is resolved. If an appeal is taken

during trial, the trial court shall adjourn
., the trial until the appeal i3 resolved and the
» court of appeals (1) shall hear argument on
such appeal within four days of the adjourn=

written briefs other than the supporting ma-
terials previously submitted to the trial
court, (i1) shall render its deciston within
four days of argument on appeal, and (iv)
may dispense with the issuance of a written
opinion In rendering its decision. Such ap-
peal and decision shall not affect the right
of the defendant, in a subsequent appeal
from a judgment of conviction, to claim as
error reversal by the trial court on remand
of a ruling appealed from during trial.

INTRODUCTION OF CLASSIFIED INFORMATION

SEC. 8. () CLASSIFICATION STATUS.—Write
ings, recordings, and photographs containing
classified Information may be admitted into
evidence without change in their classifica-
tion status. .

(b) PRECAUTIONS BY COURT.—The court, in
order to prevent unnecessary disclosure of
classified information involved in any crim-
inal proceeding, may order admission into
evidence of only part of a writing, recording,
or photograph, or may order admission into
evidence of the whole writing, recording, or
photograph with excision of some or all of
the classified information contained therein.

(¢) TARING OF TESTIMONY.—During the
examination of a witness in any criminal
proceeding, the Government may object to
aRny question or line of inquiry that may re-
quire the witness to disclose classified ine
formation not previously found to be admis-
s{ble. Following such an objection, the court
shgll take such suitable action to determine
whether the response is admissible as will
safeguard against the compromise of any
classified Information. Such action may in-

information it expects to use to rebut the-

ment of the trial, (1) may dispense with/

CONGRESSIONAL RECORD — HOUSE

clude requiring the Government to provide
the court with a proffer of the witness’ re-
sponse to the question or line of inqury and
requiring the defendapt to provide the court
with a proffer of the nature of the informa-
tion he seeks to elicit,

SECURITY PROCEDURES TO SAFEGUARD AGAINST
COMPROMISE OF CLASSIFIED INFORMATION
DISCLOSED TO THE COURT

SEc. 9. (a) Within one hundred and twenty
days following the date of enactment of this
Act, the Chief Justice of the United States,
in consultation with the Attorney General,
the Director of Central Intelligence, and the
Secretary of Defense, shall prescribe security
procedures for protection against the come
promise of classified information submitted
to the Federal district courts, the courts of
appeals, and the Supreme Court.

(b) Until such time as procedures are
promulgated pursuant to subsection (a),
the Federal courts shall in each case involv-
ing classified information adopt procedures
to protect against the compromise of such
information.

IDENTIFICATION OF INFORMATION RELATED

TO THE NATIONAL DEFENSE

Sec. 10. In any prosecution in which the
Government must establish that matertal
relates to the national defense or constitutes
classified information, the Government shall
notify the defendant, within the time speci-
fied by the court, of the portions of the mate-
rial that it reasonably expects to rely upon
to establish the national defense or classified
information element of the offense.

8ec. 11. Section 1 through 10 of this Act
may be amended as provided in section 2076,
title 28, United States Code. :

ATTORNEY GENERAL GUIDELINES

Sec. 12. (a) Within one hundred and
eighty days of enactment of this law, the
Attorney General shall issue guidelines
specifying the factors to be used by the De-
partment of Justice in rendering a decision
whether to prosecute a violation of Federal
law in which, in the judgment of the Attor-
ney General, there is a possibility that classi-
fled Information will be revealed. Such
guidelines shall be transmitted to the appro-
priate committees of Congress, ’

(b) When the Department of Justice de-
cides not to prosecute a violation of Federal
law pursuant to subsection (a), an appro-
priate official of the Department of Justice
shall prepare written findings detalling the
reasons for the decision not to prosecute.
The findings shall include—

(1) the intelligence information which the
Department of Justice officials belleve might
be disclosed,

(2) the purpose for which the information
might be disclosed,

(3) the probability that the information
would be disclosed, and -

(4) the possible consequences such dis-
closure would have on the national security.

(c) Consistent with applicable authorities
and duties, including those conferred by the
Constitution upon the executive and legis-
lative branches, the Attorney General or his
designee shall report orally or in writing
semiannually to the Permanent Select Come
mittee on Intelligence of the United States
House of Representatives and the Select
Committee on Intelligence of the United
States Senate on all cases where a decision
not to prosecute a violation of Federal law
pursuant to subsection (a) has been made.

REPORTS TO CONGRESS

Sec. 13, The Attorney General shall deliver
to appropriate committees of Congress a
report concerning the operation and effece
tiveness of this Act and including suggested
amendments to this Act. For the first three
years this Act 1s in effect, there shall be a
report each year. After three years, such re-
ports shall be delivered as necessary.
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MOTION OFFERED BY MR, MAZZOLI

Mr. MAZZOLI. Mr, Speaker, I offer a
motion.

The Clerk read as follows:

Mr. MazzoLr moves to strike out all after
the enacting clause of the Senate bill, 8.
1482, and to insert in in lleu thereof the

provisions of H.R. 4736, as passed by the
House.

The motion was agreed to. .

The Senate bill was ordered to be read
& third time, was read the third time, -
and passed.

The title was amended s0 as to read:
“An act to establish certain pretrial and
trial procedures for the use of classified
information in connection with Federal
criminal cases, and for other purposes.”
. t1:11mol:ion to reconsider was laid on the

able,

A similar House bill (H.R, 4736) was
laid on the table. .

mO!MMEM OF CONFEREES ON 8. 1482

Mr. ,MAZZOLI. Mr. Speaker, I ask
unanimous consent that the House insist
on its amendment to the Senate bill, S.
1482, and request a conference with the
Senate thereon.

The SPEAKER pro tempore. Is there

objection to the request of the gentle-
none, and without objection, appoints the
following conferees: Messrs. Boran,
MazzoL1, Ebwarps of California, DrINaAN,
There was no objection. . ’

e T,

GENERAL LEAVE
unanimous consent that all Members
may have 5 legislative days within which
to revise and extend their remarks on

The SPEAKER pro tempore. Is there
objection to the request of the gentle-
man from Kentucky?

man from Kentucky? The Chair hears
McCLory, and HybDE.

Mr. MAZZOLI. Mr. Speaker, I ask
the bill just passed.

There was no objection.

SAFE DRINKING WATER ACT
AMENDMENTS

Mr. WAXMAN. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 8117) to amend the Safe Drinking
Water Act, and for other purposes, as
amended.

The Clerk read as follows:

7 H.R. 8117

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, ‘

SECTION 1. Section 1416(b) (2) of the Pub-
lc Health Servite Act is amended by strik-
ing out *“1981" in subparagraph (A) (1)
thereof and substituting “1984” and by.
striking out “1983" in subparagraph (B) (1)
thereof and substituting “1986”.

SEc. 2. () Part C of title XIV of the Pub-
Hc Health Service Act is amended by adding
the following at the end thereof:

“OPTIONAL DEMONSTRATION BY STATES RELATING
TO OIl. OR NATURAL GAS

“SEc. 1425. (a) For purposes of the Admin-
istrator's aporoval or disapproval under sec-
tion 1422 of that portion of any State under-
ground injection control program which re-
lates to—

(1) the underground injection of brine or
other fluids which are brought to the surface
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in connection with oil or natural gas pro-

duction, or .

“(2) any underground injection for the
secondary of tertiary recovery of oll or nat-
ural gas,
in leu of the showing required under sub-
paragraph (A) of section 1422(b)(1) the
State may demonstrate that such portion of
the State program meets the requirements
of subparagraphs (A) through (D) of section
1421(b) (1) and represents an effective pro-
gram (including sdequate recordkeeping and

. reporting) to prevent underground injection
which endangers drinking water sources.

“(b) If the Administrator revises or
amends any requirement of a regulation
under section 1421 relating to any aspect of
the underground injection referred to in sub-
section (&), in the case of that portion of &
State underground injection control program
for which the demonstration referred to in
subsection (a)-has been made, in lieu of the
showing required under section 1422(b)(1)
(B) the State may demonstrate that, with
respect to that aspect of such underground
injection, the State porgram meets the re-
quirements of subpargraph (A) through (D)
of section 1421(b) (1) and represents an ef-
fective program (including adequate record-
keeping and reporting) to prevent under-
ground injection which endangers drinking
water sources. . .

“(¢) (1) Section 1422(b) (3) shall not apply
to that portion of any State underground in-
jection control program approved by the Ad-
ministrator pursuant to a demonstration
under subsection (a) of this section (and
under subsection (b) of this section where
applicable). /

“(2) If pursuant to such a demonstration,
the Administrator approves such portion of
the State program, the State shall have pri-
mary enforcement responsibility with respect
to that portion until such time as the Ad-
ministrator determines, by rule, that such
demonstration is no longer valid. Following
such a determination, the Administrator may
exercise the authority of subsection (c) of
section 1422 in the same manner as provided
in such subsection with respect to a deter-
mination described in such subsection.

“(8) Before promulgating any rule under
paragraph (2), the Administrator shall pro-
vide opportunity for public hearing respecte
ing such rule.”.

(b) Section 1423(a)(1) of such Act is
amended by inserting after “(within the
meaning of section 1422(b) (3)" the follow=-
ing: “or section 1425(c)"".

(¢) Section 1483(c) (2) of title XIV of the
Public Health Service Act is amended by in-
serting the following at the end thereof:
“Such term includes, where applicable, & pro-
‘gram which meets the requirement of sec-
tion 1425.”. -

Sec. 8. Section 1421(d)(1) of the Public
Health Service Act is amended by adding the
following at the end thereof: “Such term
does not include the underground injection
of natural gas for purposes of storage.”.

Sec. 4. (a) Section 14156 of the Publie
Health Service Act is amended by inserting
the following section heading at the begin-
ning of such section: “Variances”.

(b) Section 1416(a)/(2) of the Public
Health Service Act is amended by inserting
immediately after “requirement,” the fol-
lowing: “or, for a system that was not in
operation by that date, only if no reasonable
alternative source of drinking water is avail-
able -to such new system,”.

_(c) Section 1421(b) (1) (A) of the Public
Health Service Act is amended by striking
out “effective three years after the date of
the enactment of this title,” and inserting
in lieu thereof the following: “effective on
the date on which the applicable under-
ground injection control program takes
effect,”. .

v
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(d) Section 1443(b)(2) of the Public
Health Service Act is amended by striking
out the second and third sentences therein
and inserting in lleu thereof the following:
“No grant may be e to any State under
paragraph (1) unless the State has assumed
primary enforcement responsibility within
two years after the date the Administrator

.promulgates regulations for State under-

ground injection control’ programs under
section 1421,

Sec. 5. Section 1442 of :title XIV of the
Public Health Service Act is amended by
inserting the following new subsection after
subsection (d) and by redesignating subsec~
tion (e) as (f):

“(e) The Administrator is authorized to
make grants to a public water system which
1s required, under State or:local law, to meet
standards relating to drinking water tur-
bidity which are more stringent than the
standards in effect pursuant to this title
Such grants shall be used by the public water
system for the development and.demonstra-
tion (including construction and installa-
tion) of any water filtration system which
will demonstrate a new or improved method
of meeting such more stringent standards.”.

The SPEAKER pro tempore. Is a sec=
ond demanded? .

Mr. BROYHILL, Mr. Speaker, I de-
mand a second. '

The SPEAKER pro tempore. Without
objection, & second will be considered as
ordered. '

There was no objection.

The SPEAKER pro tempore. The gen-
tleman from California (Mr. WAXMAN)
will be recognized for 20 minutes, and
the gentleman from North Carolina (Mr.
BroyHILL) will be recognized for 20 min-

tes.

The Chair now recognizes the gentle-
man from California (Mr. WAXMAN).

Mr. WAXMAN. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. WAXMAN asked and was given
permission to revise and extend his
remarks.)

Mr. WAXMAN. Mr. Speaker, when the
Safe Drinking Water Act was reauthor-
ized last year, I pledged that the Sub-
committee on Health and the Environ-
ment would conduct vigorous oversight
over the act and recommend needed
amendments. Since then, the subcom-
mittee has held 5 days of oversight hear-
ings, including field hearings in Chicago
and Pittsburgh. The bill which comes be-
fore you today is the product of that
oversight. - -

During our hearings, many difficult
and important issues were raised. We do
not purport to have thoroughly dealt
with all those issues in the reported bill.
Rather, we have confined ourselves to
proposing amendments to the Safe
Drinking Water Act that are needed
right away to adjust deadlines, or to im-
prove Federal-State coordination, or to
modify program coverage. We intend to
undertake further oversight over the act
in the next Congress and study possible
additional changes to the act.

Section 1 of the bill extends for 3 ad-
ditional years the power of the States to
grant temporary case-by-¢ase exemp-
tions from the interim primary drink-
ing water regulations. Thirteen thousand
six hundred systems-most of them
serving fewer than -2,500 people—are

. filtration system which will demonstrate

<
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estimated by the Environmental Pro-
tection Agency to be unable to comply
with the interim standards by the cur-
rent January 1, 1981, statutory dead-
line. In the great majority of - cases,
noncompliance has been caused by lack
of adequate leadtime or financial re-
sources to make needed improvements.
The additional exemption period per-
mitted by this bill will allow orderly plan-
ning of needed improvements and will
permit exploration of all available fund-
ing sources, such as through the Small
Business Administration and the Farm-
ers Home Administration.

Under the bill, the States would set ~
compliance deadlines for systems on an
individual basis. We expect that these
compiance dates will be set on the basis
of appropriate engineering studies to de-
termine the alternatives available to the
particular system. We expect also that
systems will be brought into compliance
as soon as possible, as is required by the
act. In granting exemptions and setting
compliance dates, no distinction is in-
tended to be made between privately—
and publicly—owned systems.

Section 2 provides States with an alter-
native means for States to acquire pri«
mary enforcement responsibility for the
control of underground injection related
to the recovery and production of oil and
natural gas. ‘

At present, a State may obtain primary
enforcement responsibility for control-
ling underground injection only by show=
ing that its underground injection con-
trol program meets the requirements of
EPA regulations. Representatives of ,
States that regulate underground injec- -
tion related to the recovery or production
of oil or natural gas testified in oversight '
hearings that they already have pro-
grams that meet the requirements of the
Safe Drinking Water Act and prevent the
underground injection which endangers
drinking water sources. The bill would
allow those States to continue their pro-
grams, unencumbered by additional Fed-
eral requirements, .if they can demon-
strate that their programs meet the re-
quirements of the act. A State that can
make this demonstration would be con-
sidered to have primary enforcement re-
sponsibility the same as a State that has
met EPA’s regulations. ° :

Section 3 deletes the underground
storage of natural gas from the statutory
definition of underground injection.
Natural gas storage operators testified in
oversight hearings that the mere possi-
bility of Federal regulation would dis-
courage needed expansion of gas storage
facilities. Since there currently is no evi-
dence that gas storage poses a risk to
drinking water quality, we chose to de-
lete gas storage from the underground
fnjection control program.

Section 4 makes various needed tech-
nical amendments. Section 5 allows
grants to be made to a public water sys-
tem for the purpose of developing a wates

a new or improved method of meeting
State turbidity standards that dre
stricter than Federal standards. A tecks
nical change has been made in this sec-




